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OPINION REGARDING PETITION FOR MODIFICATION  
OF DECISION 03-12-061 

 
I. Summary 

Today’s decision addresses the January 14, 2004 petition for modification 

of Decision (D.) 03-12-061, which was filed by Duke Energy North America and 

Duke Energy Trading and Marketing (Duke).  D.03-12-061 addressed Pacific Gas 

and Electric Company’s (PG&E) market structure for its natural gas transmission 

and storage operations for 2004 and 2005.1   

Duke’s petition for modification seeks to make certain clarifying changes 

to D.03-12-061 regarding the backbone-level rate.  Due to the settlement 

agreement adopted in D.04-12-050, and our modification of D.03-12-061 in  

D.04-05-061, this decision determines that the clarifications which Duke seeks are 

no longer needed and denies Duke’s petition for modification of D.03-12-061.   

                                              
1  Duke’s petition for modification of D.03-12-061 was originally entitled a petition for 
clarification of D.03-12-061.  The title of the document was changed by the 
Commission’s Docket Office.   
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II. Background 
D.03-12-061, among other things, approved the concept of a backbone-

level rate.  This backbone-level rate allows certain noncore customers to take gas 

transmission service from PG&E’s backbone transmission system without having 

to pay any of the costs associated with PG&E’s local transmission system.  PG&E 

was ordered to file proposals for the backbone-level rate structure in its gas 

transmission and storage rate case application for 2005, which was to be filed on 

or before March 19, 2004.      

Duke’s petition for modification seeks to clarify various statements in 

D.03-12-061 about the eligibility criteria for the backbone-level rate.  Responses to 

the petition for modification were filed by Calpine Corporation and the 

California Cogeneration Council (Calpine/CCC), Lodi Gas Storage, L.L.C. (LGS), 

PG&E, Sacramento Municipal Utility District (SMUD), and The Utility Reform 

Network (TURN).  Duke filed a reply to the responses on February 23, 2004.   

In accordance with Ordering Paragraphs 6.f. and 6.h. of D.03-12-061, 

PG&E filed Application (A.) 04-03-021 on March 19, 2004.  Among other issues, 

that application addressed PG&E’s backbone-level rate proposal.  A settlement 

was subsequently reached in that application which resolved PG&E’s gas 

transmission and storage issues for 2005 through 2007, as well as PG&E’s gas 

market structure.  That settlement was approved and adopted by the 

Commission in D.04-12-050.     

III. Discussion 
Duke’s petition seeks to clarify the discussion in D.03-12-061 about the 

backbone-level rate.  Duke contends that the decision “defines eligibility for the 

backbone-level rate in two discrete ways, one based on new or incremental load, 

and the other based on new customer-owned laterals connecting to PG&E’s 
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backbone transmission system.”  (Petition for Modification, p. 3.)  Duke also 

contends that the decision lacked sufficient rationale for the adoption of the 

backbone-level rate.     

The responses of Calpine/CCC, LGS, PG&E and SMUD oppose Duke’s 

petition for modification of D.03-12-061.  TURN’s response agrees with Duke that 

clarification of the decision is needed before PG&E files its backbone-level 

proposal.       

Since Duke’s petition for modification was filed, two events have occurred 

which impact the discussion of the backbone-level rate as originally set forth in 

D.03-12-061. 

The first event was the approval and adoption of the settlement in  

D.04-12-050 regarding PG&E’s market structure for its gas transmission and 

storage operations for 2005 through 2007 in A.04-03-021.  Section 3.2 of the 

adopted settlement addresses the “Backbone Level End-Use Service.”  

Sections 3.2. and 3.2.1. state in pertinent part: 

3.2 Backbone Level End-Use Service 
Backbone Level End-Use Service begins on the later of 
January 1, 2005, or the effective date of the tariff revisions 
required to implement this service.  The eligibility criteria 
for this service are resolved for the term of this 
Settlement. …   

3.2.1 Backbone Level End-Use Service Eligibility 
Requirements 
Backbone level end-use service eligibility is based 
on the criteria filed in PG&E’s testimony in  
A.04-03-021. 

3.2.1.1. The load must be new or incremental to 
PG&E’s system (i.e., a new or repowered 
electric generation unit, a new process, or 
production line, or other new gas-
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consuming equipment which is 
substantially stand-alone in nature) on or 
after March 1, 1998, and: 

a. Is by itself of sufficient size to qualify 
for noncore service; and 

b. Has separate PG&E metering, or other 
separate metering acceptable to PG&E. 

3.2.1.2 The load must never have been physically 
connected to PG&E’s local transmission or 
distribution system. 

3.2.1.3 The lateral pipeline that delivers gas to the 
Customer’s premise must be directly 
connected to PG&E’s Backbone 
Transmission System, and must be either: 

a. 100 percent owned by, or fully under 
the operational control of, the end-use 
Customer or its affiliate, provided that: 

i. The affiliate is wholly-owned 
and/or controlled by the 
Customer or a common parent of 
the Customer and the affiliate, 
and 

ii. The lateral is used exclusively by 
the Customer and/or its wholly-
owned or commonly-controlled 
affiliates; or 

b. Owned by PG&E, but paid for in 
advance by the end-use Customer 
pursuant to: 

i. An approved pro-forma 
agreement, such as Agreement to 
Perform Tariff Schedule Related 
Work (Form # 62-4527), 
Agreement for Installation or 
Allocation of Special Facilities  
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(Form # 79-255), or Distribution 
and Service Extension Agreement, 
Cost Summary (Form # 79-1004), 
or 

ii. A negotiated agreement under 
the exceptional case provisions 
under PG&E’s gas Rules 15 or 16, 
which is subsequently approved 
by the CPUC. 

 
Duke, along with the other parties who filed responses to Duke’s petition 

for modification, signed the settlement and filed a joint motion to approve the 

settlement.  (See D.04-12-050, p. 2, fn. 2.)  By signing the settlement, Duke and 

these other parties acquiesced in the eligibility criteria for the backbone-level rate 

as set forth in Section 3.2. of the settlement.  Since these criteria clarify the points 

that Duke raises in its petition for modification of D.03-12-061, there is no longer 

a need to clarify the decision.2 

The second event which impacts Duke’s petition was the applications for 

rehearing of D.03-12-061 that Duke and the Northern California Generation 

Coalition filed.  Both rehearing applications raised the issue about the eligibility 

criteria for the backbone-level rate.  In D.04-05-061, which addressed the 

rehearing applications, we stated:  

                                              
2  Duke’s June 20, 2005 comments on the draft decision assert that there is still a need to 
clarify the decision because the eligibility criteria agreed to in D.04-12-050 expires on 
December 31, 2007.  However, since D.03-12-061 was intended to define PG&E’s market 
structure for 2004 and 2005 only, and because D.04-12-050 adopted a market structure 
for PG&E until December 31, 2007, there is no need to clarify D.03-12-061 because of the 
subsequent adoption of the settlement in D.04-12-050. 
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“Upon review, we recognize that the decision does not clearly 
set forth the eligibility requirements.  Rather than attempting to 
clarify these requirements in the instant decision, we have 
decided to address these eligibility issues in PG&E’s application 
to implement rates pursuant to this decision (A.04-03-021), 
which was filed on March 19, 2004.  In order to mitigate 
stranded costs, we continue to support the policy of limiting 
eligibility for backbone level rate to new or incremental load 
that has been developed since March 1998.  However, we view 
this requirement as a guidepost for future proceedings.  We will 
reconsider the specific eligibility requirements in A.04-03-021, 
including (1) whether a later cut-off date is appropriate, 
(2) whether the backbone rate will be limited to customer-
owned laterals, and (3) whether the laterals must have been 
constructed after 1998.”  (D.04-05-061, pp. 9-10.)   

D.04-05-061 also modified the discussion language in D.03-12-061 

regarding the backbone-level rate, and directed that such a rate would be 

effective in 2005.    

Since the Commission decided in D.04-05-061 that the specifics of the 

backbone-level rate should be resolved in A.04-03-021, and that the rate should 

become effective in 2005, there is no need to clarify D.03-12-061. 

Accordingly, based on the settlement adopted in D.04-12-050 and the 

modification to the backbone-level rate discussion in D.03-12-061 as changed by 

D.04-05-061, Duke’s petition for modification of D.03-12-061 should be denied.3 

Since there are no other outstanding issues to address in this application, 

this proceeding should be closed.  

                                              
3  Duke and other interested parties are free to address the eligibility criteria for 
backbone-level service in PG&E’s February 9, 2007 application regarding its gas market 
structure and gas transmission and storage rates. 
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IV. Comments on Draft Decision 
The draft decision of the Administrative Law Judge (ALJ) in this matter 

was mailed to the parties in accordance with Section 311(g)(1) of the Public 

Utilities Code and Rule 77.7 of the Rules of Practice and Procedure.  Duke was 

the only party that filed comments.  Those comments have been considered and 

minor changes were made as a result of the comments. 

V. Assignment of Proceeding 
Michael R. Peevey is the assigned Commissioner, and John S. Wong is the 

assigned ALJ in this proceeding.   

Findings of Fact 
1. D.03-12-061 approved the concept of a backbone-level rate, and directed 

PG&E to file its proposals for a backbone-level rate structure in its 

March 19, 2004 filing. 

2. Duke’s petition for modification seeks to clarify various statements in 

D.03-12-061 about the eligibility criteria for the backbone-level rate. 

3. The adoption of the settlement in D.04-12-050 contains eligibility criteria 

for the backbone-level rate.  

4. Duke, and the other parties who responded to Duke’s petition for 

modification, are signatories to the settlement and acquiesced in the eligibility 

criteria for the backbone-level rate.   

5. D.04-05-061 decided that the specifics of the backbone-level rate should be 

resolved in A.04-03-021. 

6. D.04-05-061 modified the discussion language in D.03-12-061 regarding the 

backbone-level rate.   
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Conclusions of Law 
1. The eligibility criteria contained in the settlement clarifies the points that 

Duke raises in its petition for modification of D.03-12-061. 

2. Based on the settlement adopted in D.04-12-050, and the modification to 

the backbone-level rate discussion in D.03-12-061 as changed by D.04-05-061, 

Duke’s petition for modification should be denied.  

3. A.01-10-011 should be closed.  

 
O R D E R  

 
IT IS ORDERED that: 

1. For the reasons stated in the text of this decision, the January 14, 2004 

“Petition of Duke Energy North America and Duke Energy Trading and 

Marketing for Clarification of Decision 03-12-061” is denied.  

2. Application 01-10-011 is closed.   

This order is effective today.  

Dated June 30, 2005, at San Francisco, California.  

 

 MICHAEL R. PEEVEY 
  President 
 GEOFFREY F. BROWN 
 SUSAN P. KENNEDY 
 DIAN M. GRUENEICH 
     Commissioners 
 

Commissioner John A. Bohn, being necessarily 
absent, did not participate. 


